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INTRODUCTION
Surrogacy is a method of assisted reproduction. The meaning of the word “surrogate” is
“deputy or substitute”2 and this word originates from Latin word surrogates which means “to
act in the place of” or “substitution” in English. So, this means that surrogate mother is virtually
a “substitute mother”. The term surrogacy is used when a woman carries a pregnancy and gives
birth to a baby for another women who are unable to conceive and carry a child for various
reasons such as, the failure of the embryo to implant, pelvic disorder, repeated miscarriages,
high blood pressure, hysterectomy, heart and liver diseases.3 In such cases, the conventional is
to go for adoption or the unconventional is Assisted Reproductive Technology (ART) in which
pregnancy is caused by artificial or partially artificial means. The most commonly used ART
procedures are Intrauterine Insemination (IUI), Tubal Embryo Transfer (TET), In Vitro
Fertilization (IVF), Zygote Intra fallopian Transfer (ZIFT), Zygote Intra fallopian Transfer
(GIFT) and Gestational Surrogacy.4 According to the Artificial Reproductive Technique
(ART) Guidelines,

“surrogacy is an “arrangement in which a woman agrees to a pregnancy, achieved through
assisted reproductive technology, in which neither of the gametes belong to her or her husband,
with the intention of carrying it to term and handing over the child to the person or persons for
whom she is acting as surrogate; and a “surrogate mother” is a woman who agrees to have an
embryo generated from the sperm of a man who is not her husband, and the oocyte for another
woman implanted in her to carry the pregnancy to full term and deliver the child to its biological
parents(s)5”
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This practice of surrogacy is gaining popularity because adoption process is a long drawn out
process and surrogacy facilitates the couple to have their own child. There are several types of
surrogacy that are identified but the two most common types of surrogacy are traditional
(Natural / Straight)) surrogacy in which the woman who carries the baby is the child's genetic
mother while the other is gestational surrogacy in which a woman have an embryo transferred
to her uterus. Now, this gestational surrogacy has also spread out into two based on the amount
that the surrogate mother is receiving. If she is receiving only the financial aid to meet out her
health expenses and is offering the baby as a gift of love being a relative then it is termed as
Altruistic surrogacy but if any woman is taking reasonable monetary benefit for doing the same
then it is said to be commercial surrogacy.6 The foreigners coming to India in search of
surrogate mothers and are giving a rise to commercial surrogacy because unlike the western
countries the women in India from lower socio-economic backgrounds readily agree to become
a surrogate mother in India in return for payment and the treatment in India is also very cheap
in comparison to foreign countries7. The legal prohibition of surrogacy in some of the countries
also leads people to come to India. The different types of surrogacy that may be widely
understood are as follows:



NATURAL (TRADITIONAL/ STRAIGHT) SURROGACY

In this arrangement, the surrogate mother is pregnant with the biological child of her own, but
this child is being conceived by her with an intention of giving it to be raised by others such as
the biological father and possibly his spouse or partner and thus the child that results is
genetically related to the Surrogate mother.8 The child may be conceived in the mother’s womb
via sexual intercourse, home artificial insemination or impregnated via IUI (intrauterine
insemination)/ ICI (intracervical insemination), which is performed at a fertility clinic.



GESTATIONAL SURROGACY

In this type of surrogacy, a surrogate mother is only a carrier and she is not related to the child
genetically or biologically. She is implanted with an embryo that is not her own and after birth,
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she relinquishes the child to the biological mother and/or father to raise, or to the adoptive
parents (in which case, the embryo would have been a donated embryo)9. So in this case the
surrogate mother is referred to as a gestational carrier.



COMMERCIAL SURROGACY

Commercial Surrogacy is a branch of gestational surrogacy in which a gestational carrier is
paid to carry a child to maturity in her womb and is usually hired to by higher income infertile
couples who can afford the cost convoluted or by people who want to complete their dream of
becoming parents by saving or borrowing. Commercial surrogacy is also known as ‘wombs for
rent’, outsourced pregnancies’ or ‘baby farms’.10



ALTRUISTIC SURROGACY

Altruistic surrogacy is also a branch of gestational surrogacy where all the expenses related
with the pregnancy of the surrogate and birth of the child are paid by the intended parents such
as medical expenses, accommodation, diet and other related expenses but the surrogate usually
do not receive any financial gain or reward for her pregnancy or the relinquishment of the
child.11

INCIDENTS RELATED TO SURROGACY

The very first case that seek the attention of world media on the matter of surrogacy is Baby
M case12 in which a couple decided not to have children due to the wife‘s illness. Hence, the
husband entered a surrogacy agreement with another woman whereby he donated his sperm
and asked her to deliver the child. The deal somehow broke down due to various reasons and
the surrogate mother wanted to keep the child. Eventually the case went to the New Jersey
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Supreme Court which ruled that the surrogacy contract was invalid because it violated the law
against exchange relating to obtaining a child. The court observed that any contract of
surrogacy is against public policy and is immoral and therefore it is void in the eyes of law.
In India the concept of surrogacy is not new but the only thing is that it has not been given
much importance. India’s first gestational surrogacy took place in 1994 in Chennai.13 In 1997,
a woman from Chandigarh agreed to carry a child for a sum of ₹50,000 in order to obtain
medical treatment for her paralyzed husband.14 In the year 1999, an Indian newspaper carried
the story of a villager in Gujarat who served as a surrogate for a German couple.15 It is estimated
that the number of births through surrogacy doubled between 2003-2006 in India16 and
estimates range from 100-290 each year17 (though it must be noted that no. of failed attempts
is likely much higher) to as many as 3,000 in the last decade.18
On 29-9-2008 a case cached the attention of the Indian people, Baby Manji Yamada v. Union
of India19. Commissioning parents of this surrogate child were a couple from Japan, who filed
for divorce shortly before the child was born. The father wanted to take care of the child but he
faced severe legal issues because the Indian law prohibits single men to adopt a child.20 In this
case the intended mother or the surrogated mother both of them didn’t wanted to take custody
of baby Manji. The baby was eventually permitted to leave for Japan after the Japanese
government issued a one-year visa to her on the humanitarian grounds but her grandmother
was directed to accompany the child because she was temporarily given custody over the baby.
This case resulted in intensified debate in India on the issue of surrogacy. Many controversies
followed this case which brought in light several infirmities in the arrangement like the absence
of a legal contract between the parties and it had the severe potential for exploitation of native
surrogates. These types of problems exist because surrogacy contracts are made where one
party i.e. surrogate mother is either illiterate or has very less knowledge and hence the contracts
made are often not clear and hold no legal value.
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Many countries including India lack specific surrogacy legislation and this could possibly be
explained by the fact that until now reproductive technology has never needed any justification
and everything in its regard was quite clear. Now various social, demographic, ethical, legal
and philosophical issues have been raised with the commercialization of surrogacy.

COMMERCIALISATION OF SURROGACY ARRANGEMENT
The surrogacy arrangement can very well be termed as “the barren gets a baby, the broke gets
a bonus”.21 The women has been conferred with the exclusive capacity to procreate a life but
unfortunately, some women cannot give birth to their own child due to certain physiological
conditions. The desire for motherhood leads them to search for alternative solutions in which
a genuine want of having a child of their own leads them to surrogacy as a most convenient
medium. The facility of surrogacy is being availed mainly from women who come from poor
background22 and they act as surrogate mother because they are in need of money. 23 After the
involvement of money this arrangement of surrogacy is dubbed as "rent-a-womb".24 Surrogacy
is a method of assisted reproduction in which the surrogate woman carries another's fertilized
egg to a term, usually in cases where the biological mother's uterus is damaged.25
The concept of surrogacy has revolved an ordinary biological function of the body of a woman
into a commercial contract and hence the surrogate services are now even advertised.26
Surrogates are being recruited and the operating agencies make huge profits.27 The
commercialization of surrogacy is giving rise to the new problem of baby selling and setting
up of breeding farms which may turn impoverished women into baby producers.28 Commercial
surrogacy is degrading pregnancy to a service and the baby to a product and the studies shows
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that, as any other commercial dealing, the parents will now start negotiating down their
conditions before entering into the contract.29 Slowly but steadily India is emerging as a popular
destination for surrogacy arrangements for many rich foreigners because of cheap medical
facilities, advanced reproductive technological know-how, poor socio-economic conditions
and a lack of regulatory laws.30
Originally surrogacy happened within families and friends and the known surrogates would
give birth for infertile family members or friend and this arrangement rarely involved any
monetary transaction. Over the last few decades, there has been a noticeable trend of the
commercialization of surrogacy because of the monetary involvement in this practice. On one
hand, the intended parents who are not able to conceive their own child gets benefitted from
this arrangement by ultimately having what they have desired for so long and on the other hand
surrogate mothers are benefited because they get to earn money to support their family and also
serve a good cause.31

LEGALITY OF COMMERCIAL SURROGACY AROUND THE WORLD
There is a plethora of views regarding the issue of the birth of surrogate child in various
countries. It is rather an unrestrained point of law as there are only a handful of nations
recognizing it and there is also lack of uniformity in principles being followed in these nations
with respect to the phenomenon of surrogate birth.32


In all jurisdictions of Australia though artificial conception was recognized33 but
surrogacy has recently become legal and that too only altruistic surrogacy. Even now
arranging commercial surrogacy is a criminal offense in Australia.34



Even in Hong Kong, a city well known for adopting all the prevailing techniques in the
world, commercial surrogacy is crime35. The law are framed in such a manner that no
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one can pay a surrogate or arrange a commercial surrogacy, no matter within or outside
the territory of Hong Kong. Generally only the gametes of the intended parents can be
used.36


In Belgium also commercial surrogacy is illegal. The Court of Appeal also observed
that the mother receiving monetary compensation for her services being rendered as a
surrogate mother was a violation of public policy because it is clear that she selling her
baby for money.37



In United Kingdom also commercial Surrogacy is illegal.38 Even they were the first one
to enact laws regarding abolition of commercial surrogacy.39



In Canada the Assisted Human Reproduction Act, 2004 prohibits Commercial
Surrogacy. It states that, “No person shall pay consideration to a female person to be a
surrogate mother, offer to pay such consideration or advertise that it will be paid”.40
Any agreement related to money in lieu of surrogacy is illegal and unlawful in the eyes
of Law.



In USA also commercial surrogacy is illegal and all the agreements made regarding
surrogacy are termed as immoral and against the public policy. The judgment of
Supreme Court of New Jersey in Baby M case41 renders all surrogacy agreements as
void stating that they are against public policy and immoral in eyes of Law.



California has taken a different view and its policy is based on genetics whereby it
accepts the surrogacy arrangements in which the couple seeking surrogacy has
contributed some of the genetic material.42

STATUS OF COMMERCIAL SURROGACY IN INDIA
India is very fastly becoming a commercial hub for surrogacy and it may sound very
astonishing to say that, but there is no law to regulate the same till date. 43 This whole
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arrangement is being regulated on the basis of certain guidelines only, which came after
realizing the dire need for the same in the current situation.

ICMR GUIDELINES


In 2006, the Indian Council of Medical Research (ICMR) published guidelines for
accreditation, supervision and regulation of ART clinics in India.44 These guidelines
were mainly focused on these points :



Surrogacy should normally only be an option for patients for whom it would be
physically or medically impossible or undesirable to carry a baby to term.



The payments received by the surrogate mothers should be documented and cover all
genuine expenses related with her pregnancy.



A surrogate mother should not be over 45 years of age. The ART clinic should ensure
that the surrogate woman is satisfying all the testable criteria to go through a successful
full-term pregnancy.



Guidelines also says that no woman may act as a surrogate more than three times in her
lifetime.



A relative who may be a known or unknown person to the couple, may act as a surrogate
mother for the couple.

ART GUIDELINES
Renting of womb is presumed to be legal in India but as on today there is no law at present to
regulate surrogacy. The Assisted Reproduction Technology (ART) Bill is pending in the
parliament of India which will decide the legal status of commercial surrogacy in India. ART
guidelines states that the parents intending to have a child can give money to the surrogate
mother, making the transaction commercial in nature.45 Therefore, ART guidelines recognize
commercial surrogacy as legal in India. As there is no law at present to regulate the surrogacy
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agreements guidelines are acting in persuasive authority and making the transaction legal in
eyes of Law.

CONCLUSION AND SUGGESTIONS
In the absence of any law relating to surrogacy and this practice increasing in India, many
activists, social workers etc. possess very contradicting views regarding the same. Some people
are seeing it as noble work where a couple who is not able to conceive a child on their own,
gets their dreams fulfilled while on the other side some see it as selling of a child or selling of
womb, making them commercial commodities.46 According to senior advocate Kirti Gupta,
"At present, it is not difficult to have a baby through surrogacy in India because there is no law
to control or regulate it. The technique is cheap, when compared to other countries, and
surrogate mothers here charge comparatively less for the services” 47
Some people argue that surrogacy may bring about the reformation in the society on lines of a
'reproductive brothel model' in which women can sell reproductive capacities the same way
old time prostitutes sold sexual ones and hence they put emphasis on the need for
implementation of clear and enforceable laws.48
India is becoming the surrogacy capital of the world because here surrogacy is unpretentious
and more cost effective than any other country in the world. The poor women in India agree to
carry the child in their womb in order to earn some amount of money with which they can
support their family and children.49 Nowadays a competition is going between the women in
many parts of India like Anand etc. where the practice is prevalent at a large scale and women
are willing to become surrogate in order to earn money. This has also led in reduction in cost
for carrying child.50 There has been a significant increase around the world in going for
surrogacy in India after the Supreme Court, 2008 judgement in which it allowed commercial
surrogacy in India.51 However, there are many reports that are not even catching the attention
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of media, in which the surrogate mother is being exploited by the commissioning parents due
to a lack of regulatory mechanisms and proper laws.52
As discussed earlier surrogacy arrangements could be gratuitous or paid as any commercial
transaction as according to the agreement between the commissioning couple and the surrogate.
Now the question arises Is Altruistic surrogacy, the best form of Surrogacy but the people who
are in favour of other forms of surrogacy may argue that what is wrong if the surrogate mother
receives gives or financial aid from the people whom she made happy and provided with a
child who is of their own.53 Commercial surrogacy has to face many ethical questions such as
the status of the surrogacy contract in case of miscarriage, custody of baby if born with serious
disabilities and thus unwanted, nationality of the child, or a basic question that what will happen
if the commissioning couple change their mind or conceives a baby of their own in the
meantime or responsibility of surrogate if she dies during childbirth.54 These ethical issues have
been emerging from a long time and there is no set rules to settle them.55 Now, even if we
negotiate these ethical issues can we welcome commercial surrogacy as an effective means of
supporting infertile couples whilst at the same time giving convincing financial reward to those
women prepared to help them?56
For India it is now the high time to come up with the laws related to surrogacy so that this
arrangement could be regulated and a greater harm to the society could be prevented. This
agreement should be made void if it is only done in order to earn money or is being used as a
business as it will lead to selling of babies for money.57 So, at the end we can say that even
after having certain guidelines, even after having judicial interpretations recognizing
commercial surrogacy as a practice, we need to have strict and elaborate laws to regulate this
issue of surrogacy in India in order to regulate this noble practice which can be misused in form
of selling child for money.58
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